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LORD JUSTICE TREACY:   
 

1.     In the case of Robert Connor, this is an appeal against conviction with the leave of the full court.  There 
is also an application for leave to appeal against sentence.  In the case of Michael Crook, his application for 
leave to appeal against conviction has been referred to the full court by the single judge.  
 

2.     On 29 October 2015, in the Crown Court at Reading, Connor was convicted of attempted murder and 
sentenced to 18 years' imprisonment.  He had previously pleaded guilty at a late stage of proceedings to 
possessing a prohibited firearm contrary to section 5(1)(aba) of the Firearms Act 1968.  Crook was convicted 
of wounding with intent and also the same Firearms Act offence as Connor.  He received a total of years' 
imprisonment.  There was a third man, Scott Kennedy, who was convicted of section 20 wounding and the 
same firearms offence as the others.  He was sentenced to a total of 7 years' imprisonment.   
 

3.     The facts of the case show that on 18 May 2015 the victim, Knight, was shot at close range by the ap-
pellant Connor.  Connor, Crook and Kennedy had gone to Knight's house in a vehicle driven by Crook.  
Whilst Crook kept the vehicle running a short distance away, Connor and Kennedy went to the door of 
Knight's home.  Once Kennedy had identified Knight to Connor, Connor shot him in the stomach.  Knight 
sustained relatively minor injuries.  The bullet only just penetrated the skin.  It was removed under local an-
aesthetic with tweezers.  Knight was released from hospital on the same day.   
 

4.     There was evidence to show that both Connor and Crook had reasons to be hostile to Knight.  Shortly 
prior to the shooting Crook had sent a threatening text to Knight in which he said that he would get travellers 
to cut his fingers off.   
 

5.     Crook drove Connor and Kennedy away from the scene and en route they disposed of the firearm with 
ammunition in a drain, from which it was subsequently recovered as a result of information supplied by Ken-
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nedy's girlfriend.  She too had gone in the vehicle to the scene of the crime.  She was called as a witness by 
the Crown.  Her evidence required careful scrutiny as she was not a disinterested party.   
 

6.     Connor's case up to trial was one of alibi.  However, on the first day of the trial he admitted presence at 
the scene for the first time and changed his plea to one of guilty of wounding.  He also admitted possession 
of the firearm.  He maintained that although he had shot Knight he did not have the necessary intention ei-
ther for attempted murder or for wounding with intent.  He put forward a new defence claiming to have doc-
tored the ammunition in such a way that the victim would only receive minor injuries, it being the intention to 
frighten or teach him a lesson rather than to cause serious injury.  The Crown did not accept this plea and 
continued to pursue a charge of attempted murder with an alternative of section 18.   
 

7.     The prosecutor made plain to defence counsel then acting that a new defence statement was required.  
Such an amended defence statement was not provided until about 7 days into the trial.  This was the day on 
which the Crown's firearms expert, Mr Barkham, was due to give evidence.  The new defence statement as-
serted that Connor had doctored the ammunition as set out above.   
 

8.     Mr Barkham gave evidence having had little time to consider the defence now being advanced.  Initially 
his evidence was to the effect that the bullet could not have been physically pulled from its casing in order to 
remove some of the propellant because the condition of the bullet was too good.  Had that process taken 
place, there would have been marking on the bullet.  He said that it was not surprising that the bullet had had 
so little impact on the victim because there were a number of variables which could explain relatively minor 
injury caused by a weapon fired at close range.  Those variables included whether the weapon was held in a 
loose fashion, the angle at which the gun was held, the quantity of clothing worn by the victim and how much 
soft tissue was under the impact site.   
 

9.     Having given evidence to that effect, Mr Barkham went away and carried out some tests.  As a result, 
he made a further witness statement which was read to the jury since he was unavailable to attend court.  He 
now conceded that the ammunition used could be pulled apart by hand and then reassembled after removal 
of the propellant, leaving little trace and none of the damage he had previously said he would have expected 
to have seen.  He now said that the account put forward by the appellant in evidence was possible.   
 

10.     It is not entirely clear to us whether any adjournment was sought by defence counsel to obtain its own 
expert at that stage of the trial.  The then defence counsel, who does not appear today, has suggested in 
written materials that the judge made plain more than once that no adjournment would be granted but, as we 
say, it is not entirely clear whether an application was in fact made. 
 

11.     In the event, the jury convicted of attempted murder.  In the light of Mr Barkham's evidence the Crown 
had conceded that it was possible for a bullet to be disassembled in the way described by Connor but it 
maintained that his account was not a credible one, particularly given a very late change of defence from one 
of alibi.   
 

12.     The defence case for Crook was that he had reluctantly driven to the scene and had not wanted vio-
lence to be used.  He claimed that he had no knowledge that Connor had a firearm with him.  He gave evi-
dence to this effect.   
 

13.     In the case of Connor, there are two grounds of appeal.  He wishes to adduce fresh evidence in the 
form of expert reports from Philip Boyce, a firearms expert.  Mr Boyce's evidence covers two matters.  Firstly, 
he supports the appellant's account as to the manipulation of ammunition and the subsequent reduction in 
the capacity of the bullet.  He says that an unaltered bullet of the type used would have caused death or very 
serious jury; such injury was not caused in this case and the explanation for that must be that Connor had 
reduced the capacity of the bullet to cause harm by doctoring it.  In coming to that conclusion, Mr Boyce has 
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considered the variables advanced by Mr Barkham to explain the absence of significant injury.  He strongly 
discounts those various explanations in such a way as to leave alteration of the bullet as the only realistic 
explanation. 
 

14.     When this matter came before the court earlier this year, Burnett LJ (as he then was) in giving judg-
ment granted leave to appeal and stated that the court also granted the application for the appellant to rely 
upon the evidence of Mr Boyce.  He commented that whilst the late appearance of this evidence in the case 
was entirely due to the appellant's own conduct it appeared at face value to be credible and, if correct, in the 
view of the court, might substantially undermine the prosecution's case.   
 

15.     We read the terms in which the judgment was given as a clear indication that this court should receive 
the evidence of Mr Boyce pursuant to the section 23 of the Criminal Appeal Act 1968.   
 

16.     Since leave was granted Mr Barkham has provided a further report to the Crown.  He does not accept 
that alteration of the bullet by the appellant was the only explanation for the level of injury and maintains the 
position that other variables could equally account for the level of injury sustained.  The position, therefore, is 
that both experts accept that the appellant's explanation might be right but Mr Boyce goes further and says 
that this is the only explanation for what happened.   
 

17.     Neither expert has been called to give evidence before us.  We have been invited to deal with the mat-
ter on the basis of the witnesses' statements.   
 

18.     We share the view of the full court when it gave leave that Mr Boyce's evidence should be received.  It 
seems to us that the question of variables as an explanation which was left to the jury is one which is now 
called into question by the evidence of Mr Boyce.  Receipt of that evidence from Mr Boyce, in our judgment, 
would significantly undermine the basis upon which the Crown put the case to the jury.  It is in the interests of 
justice to receive such evidence, particularly since the evidence of Mr Boyce supports the defence advanced 
by Mr Connor.  We are satisfied that the effect of receipt of this evidence is to render the conviction for at-
tempted murder unsafe in Connor's case.  
 

19.     There was a further ground advanced by Connor based on the judge's failure to give a Lucas direction 
or other direction arising from the fact that the appellant's initial defence statement put forward a lying de-
fence of alibi.  The judge directed the jury that it might draw from that such conclusions as it thought proper 
in deciding whether he was guilty of the offence charged.   
 

20.     Relying on R v Stanislas [2004] EWCA Crim 2266, it was submitted that the judge should have given a 
direction to the jury making clear that lies disassociating the appellant from involvement in the incident by 
way of false alibi could not logically assist the jury on the question of his intention at the time of the shooting.  
Whilst the evidence of lies might impact upon his credibility, they could not impact upon the issue of intent  
There seems to us to be some force in that argument.  But in the light of our decision on the fresh evidence it 
is unnecessary to rule, just as it is unnecessary to rule upon Connor's application for leave to appeal against 
sentence. 
 

21.     We turn to the case of Crook.  It is important to note that on a number of occasions in the sum-
ming‑ up the judge directed the jury that they could not consider Crook's case until they had reached a con-
clusion as to Connor.  The jury were told that the verdict in Crook's case depended on Connor's state of mind 
and that Crook could not be convicted of any offence more serious than that of which they convicted Connor.   
 

22.     Crook's formal grounds of appeal are based on the contention that the judge misdirected the jury as to 
his position as a secondary party in the light of the Supreme Court's decision in the R v Jogee [2016] UKSC 
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8.  It is clear from the transcript that the jury was directed in pre‑ Jogee terms enabling the jury to convict on 
the basis of foresight as well as intent.  That direction given was correct at the time as the law was then un-
derstood but in the light of Jogee it cannot be sustained.   
 

23.     The grounds of appeal were lodged in time so that the question of lodging an appeal out of time con-
sidered in R v Johnson and others [2016] EWCA Crim 1613 does not arise.  The approach of the court there-
fore should be to consider whether, pursuant to section 2 of the 1968 Act, the verdict is rendered unsafe by 
reason of the direction given. 
 

24.     We think it unnecessary to resolve that question in the present appeal because we have given leave to 
Crook to amend his grounds of appeal so as to argue that his conviction for section 18 cannot be sustained 
as safe when Connor's conviction for attempted murder has to be set aside.  Unless and until the question of 
Connor's intent is resolved, then, in accordance with the judge's direction, Crook's conviction on the section 
18 charge must be unsafe.  We think that that argument is correct and, that being so, we do not need to re-
solve the issue arising from Jogee. 
 

25.     We note that the jury also returned a verdict of guilty in relation to the offence of possession of a pro-
hibited weapon.  A renewed application for leave has been made in relation to that conviction after refusal by 
the single judge.  The basis of that submission is that there was insufficient evidence of the knowledge of the 
firearm for Crook to be guilty of count 5.   
 

26.     We note that no submission of no case to answer on count 5 had been made at any stage of the pro-
ceedings below and before us this morning Mr Henderson has not sought to renew the application, although 
it had been renewed on paper.  We consider that that concession made on his part was properly made as, in 
our judgment, there was a clear inferential case fit to go to the jury in relation to the charge on count 5.  In 
the circumstances of that concession we do not need to develop the details of the available evidence which 
raised a prima facie case against Crook on that count. 
 

27.     We deal with the matter by concluding that there is, as is now accepted, no arguable basis for a con-
tention that the conviction on count 5 is unsafe and we refuse leave to Crook in relation to that count. 
 

28.     Our overall conclusion therefore is that in relation to Connor the conviction of attempted murder on 
count 1 is unsafe and we quash the conviction on that count.  We consider that the conviction of Crook on 
count 2 is unsafe and we quash that conviction.  We refuse Crook's application in relation to count 5, the 
firearms offence.  We order a retrial in each case and will now give consequential directions. 
 

29.     The appeal is allowed.  The convictions are quashed as aforesaid.  A retrial is ordered.  In relation to 
Connor, that retrial will take place on the charges of count 1, attempted murder; and count 2, the alternative 
section 18.  We note that Connor had entered a plea to count 3, section 20, in the original proceedings.  As 
far as Crook is concerned, we order a retrial on count 2, section 18; and also on count 3, section 20.   
 

30.     We direct that a fresh indictment be served.  We direct that the appellants be re‑ arraigned on the 
fresh indictment within 2 months.  We order that the venue for retrial be determined by a presiding judge of 
the South Eastern circuit.  We direct that they are held in custody pending their retrial.  We make an order 
under section 4(2) of the Contempt of Court Act 1981 restricting reporting of the proceedings until after con-
clusion of the retrial.  Those are the orders of the court.   
 

31.     LORD JUSTICE TREACY: Mr Graham Smith, Kennedy has not yet made any application to this court, 
as I understand it? 
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     MR G SMITH:  That is my understanding, yes. 
 

     LORD JUSTICE TREACY:  I am not saying anything to encourage him to do so one way or the other.  I 
do not know quite what the considerations are that arise in his particular case but if you are in contact with 
his counsel, he will have to, if he is going to do something, do it very quickly; not that I am encouraging him 
so to do, I do not want him to think that the court is saying he has some automatic ground which will assist 
him. 
 

     MR G SMITH:  No.  I think it is right I should inform him as soon as possible and it is a matter for him after 
that.   
 

     LORD JUSTICE TREACY:  It is, and he will have a hurdle to get over, which is that of an extension of 
time, but that is for another day and for another court. 
 

WordWave International Ltd trading as DTI hereby certify that the above is an accurate and complete rec-
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